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AMENDED STAFF REPORT FOR EQUESTRIAN ESTATES AT WHITE HILLS
WATER COOPERATIVE HOMEOWNERS, AN ARIZONA NON-PROFIT
CORPORATION, APPLICATION FOR ADJUDICATION NOT A PUBLIC

SERVICE CORPORATION (DOCKET NO. W-20512A-07-0103)

Attached i1s the amended Staff Report for Equestrian Estates at White Hills Water

Cooperative Homeowners Association’s application for adjudication not a public service
corporation. Staff recommends the Commission approve the application with conditions.

The Staff Report has been amended to replace Engineering Report (Attachment A) and

correct numerical sequence to 5, 6 and 7 on page 2 reflecting the seven criteria.
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EXECUTIVE SUMMARY
EQUESTRIAN ESTATES AT WHITE HILLS WATER COOPERATIVE
HOMEOWNERS ASSOCIATION
DOCKET NO. W-20512A-07-0103

On February 17, 2007, Equestrian Estates at White Hills Water Cooperative Homeowners
Association (“Equestrian” or “Association”), an Arizona Non-Profit Corporation, filed an
application for Adjudication Not A Public Service Corporation with the Arizona Corporation
Commission (“Commission” or “Staff”’). On March 9, 2007, a Letter of Insufficiency was
docketed and rendered to Equestrian stating that the Applicant’s application had not met
sufficiency requirements as outlined in Decision No. 55568, dated May 7, 1987. The referenced
Decision provides the policy directive for the Utilities Division of the Commission in processing
adjudication applications. On April 10, 2007, Equestrian submitted an amended application
which replaced the previous application in its entirety. On May 3, 2007, a Letter of Sufficiency
was rendered to Equestrian stating that its amended application had met sufficiency requirements
as outlined in the above referenced Decision.

Equestrian is a non-profit association which was established to provide potable water to a
proposed subdivision consisting of no more than 116 residential lots in the high desert of
northern Arizona, between Lake Mead and Lake Mohave in Mohave County. Equestrian’s
subdivision will encompass all of Section 5, Township 27 North and Range 19 West. The
subdivision is located approximately 21 miles east of Hoover Dam and 9 miles north of the
Town of Dolan Springs, in Northwest Mohave County. The requested service area is one square
mile in size.

Staff recommends the Commission approve Equestrian’s application for adjudication not
a public service company subject to Equestrian filing with Docket Control, as a compliance item
in this docket, a copy of the executed agreement which conveys ownership of the water system
to the Association as stated in page 1 of the Covenants, Conditions and Restrictions.

Staff further recommends that the Commission’s decision granting this adjudication not a
public service company to Equestrian be considered null and void after due process should
Equestrian fail to file the required documentation within 18 months of any decision in this
matter.
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Introduction

On February 17, 2007, Equestrian Estates at White Hills Water Cooperative Homeowners
Association (“Equestrian” or “Association”), an Arizona Non-Profit Corporation, filed an
application for Adjudication Not A Public Service Corporation with the Arizona Corporation
Commission (“Commission” or “Staff”’). On March 9, 2007, a Letter of Insufficiency was
docketed and rendered to Equestrian stating that the Applicant’s application had not met
sufficiency requirements as outlined in Decision No. 55568, dated May 7, 1987. The referenced
Decision provides the policy directive for the Utilities Division of the Commission in processing
adjudication applications. On April 10, 2007, Equestrian submitted an amended application
which replaced the previous application in its entirety. On May 3, 2007, a Letter of Sufficiency
was rendered to Equestrian stating that its amended application had met sufficiency requirement
as outlined in the above referenced Decision.

Equestrian is a non-profit association which was established to provide potable water to a
proposed subdivision consisting of no more than 116 residential lots in the high desert of
northern Arizona, between Lake Mead and Lake Mohave in Mohave County. Equestrian’s
subdivision will encompass all of Section 5, Township 27 North and Range 19 West.

Background

Equestrian was formed for the purpose of representing homeowners who will be residing
in an area knows as Equestrian Estates At White Hills Water Cooperative Homeowners
Association. Equestrian is seeking Commission adjudication that its future water service to the
116 residential lots will not make it a public service corporation for purposes of utility regulation
by the Commission.

Equestrian has provided engineering plans for the proposed water system as shown in the
application’s Exhibit B. Equestrian will address its wastewater via an on-site septic system per
legal counsel’s letter dated and docketed April 25, 2007, referenced in Exhibit B.

The criteria to determine that a provider is not a public service corporation within the
meaning of Article XV; Section 2 of the Arizona Constitution, was reviewed by the Arizona
Supreme Court in Natural Gas Service v. Serv-U Cooperative, Inc. The Court provided eight
criteria for the Commission to review.

1. What the corporation actually does.

2. Whether the service is dedicated to public use.

3. That the articles of incorporation evidence authorization and purposes.

4. Whether the corporation is dealing with the service of a commodity in which the
public has been generally held to have an interest.
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Whether the corporation is monopolizing or intending to monopolize a territory with
a public service commodity.

Whether the corporation is accepting of substantially all requests for service.

That service is under contract and reserving the right to discriminate is not always
controlling.

Whether the corporation will have actual or potential competition with other
corporations whose business is clothed with the public interest.

The Commission subsequently issued a directive for the evaluation of applications for
adjudication not a public service corporation on May 7, 1987, in Decision No. 55568. The Staff
was directed to ensure that all such applications complied with the following seven criteria:

1.

2.

7.

Adjudication applications must be submitted by non-profit homeowners associations.

The application for adjudication not a public service corporation is a bonafide request
by a majority of the membership of the association through a petition signed by 51
percent or more of the then existing members.

That all such associations making such application have complete ownership of the
system and necessary assets.

That every customer is a member/owner with equal voting rights and that each
member is or will be a customet.

That the service area involved encompasses a fixed territory, which is not within the
service area of a municipal utility or public service corporation; or if in such territory,

that municipal utility or public service corporation is unable to serve.

That there is a prohibition against further sub-division evidenced by deed restrictions,
zoning, water restrictions or other enforceable governmental regulations.

That the membership is restricted to a fixed number of customers, actual or potential.

Compliance to Directive 1 and 2

Equestrian incorporated as a non-profit corporation on March 9, 2007, thus complies with
Directive 1.

Equestrian is owned by White Hills Development, LLC. The developer has not sold any
lots in the development; therefore, there are no customers/owners to support or oppose the
application. Currently, the Board of Directors (“Board”) is acting on behalf of the eventual
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customer/members and has appointed Mr. Ralph J. McGrath, President/Treasurer and Managing
Member, to represent the Association by way of a Certified Resolution (“Resolution”) dated
March 23, 2007. The Resolution provides written consent by the Board supporting this
application for adjudication. Thus, the application complies with Directive 2.

Non-Compliance to Directive 3

The first page of the Amended Covenants, Conditions and Restrictions (“CC&R’s)
reflects the conveyance of the system and necessary assets to the Association upon a decision by
the Commission, adjudicating the Association not a public service corporation. Equestrian will
be required to file with Docket Control the required documentation as stipulated in the CC&R’s
within the time frame specified in Staff’s Recommendation.

Compliance to Directive 4

Directive states that “every customer is a member/owner with equal voting rights and that
each member is or will be a customer”. The Association’s Bylaws, page 1 and the CC&R’s
pages 1 and 2 reflect compliance to this directive.
Compliance to Directive 5

Directive states “the service area involved encompasses a fixed territory which is not
within the service area of a municipal utility or public service corporation or if in such territory,
that municipal utility or public service corporation is unable to serve”. The Association’s
Bylaws, page 1 and the CC&R’s page 1 reflect compliance to this directive.
Compliance to Directive 6

Directive states “there is a prohibition against further sub-division evidenced by deed
restrictions, zoning, water restrictions or other enforceable governmental regulations”. The
CC&R’s page 4, Item No. 12, reflects compliance to this directive.

Compliance to Directive 7

Directive states “membership is restricted to a fixed number of customers actual or
potential”. The Association’s CC& R’s page 2, Item No.3, reflects compliance to this directive.

Arizona Department of Water Resources (“ADWR?”)

Equestrian is not within ADWR’s Active Management Area.
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Wastewater Treatment

Equestrian’s engineering plans in Exhibit B reflect the use of a septic system as does
Equestrian’s legal counsel’s letter dated and docketed April 25, 2007.

Summary

Equestrian has filed CC&R’s and Bylaws that comply with six (6) of the Commission’s
seven (7) criteria for adjudication. Equestrian must thus file documentation to ensure
compliance with the remaining criteria within 18 months of any decision in this matter as noted
in the Summary and Recommendation sections of this report. The Association is a non-profit
corporation with a resolution from the director/declarant/developer of the Association to request
adjudication.

Recommendation

Staff recommends the Commission approve the Equestrian application for adjudication
not a public service company subject to Equestrian filing with Docket Control as a compliance
item in this docket, a copy of the executed agreement which conveys ownership of the water
system to the Association as stated in page 1 of the CC&R’s.

_ Staff further recommends that the Commission’s decision granting this adjudication not a
public service company to Equestrian be considered null and void after due process should
Equestrian fail to file the required documentation within 18 months of any decision in this
matter.




ATTACHMENT A

MEMORANDUM
DATE: July 12, 2007
TO: Reg Lopez
Consumer Analyst 11
FROM: Dorothy Hains, P. E.  pff

Utilities Engineer

RE: Adjudication Application for Equestrian Estates at White Hills Water
Cooperative, Inc. (Docket No. W-20512A-07-0103)

L. Introduction

Equestrian Estates at White Hills Water Cooperative Homeowner’s Association (the
“Association”) has submitted an Adjudication application to provide water service to
Equestrian Estates at White Hills Subdivision (“Subdivision). The Subdivision is located
approximately 21 miles east of the Hoover Dam and 9 miles north of the Town of Dolan
Springs, in Northwest Mohave County. The requested service area is approximately one
squire mile in size.

II. System Analysis
A. Water System

The Association proposes a water system that will consist of one well (DWR #55-
902005) producing 75 gallons per minute (“GPM”), a McPhee’s ArsenX™ treatment
plant, a chlorinator, one storage tank (approximately 83,000 gallons in size), a three
pump booster station (including two fire flow pumps), four 220 gallon pressure tanks and -
a distribution system to serve 116 customers at Subdivision build-out. The system is
designed to meet fire flow demand per Lake Mohave Fire Department requirements.

Staff concludes that the proposed water system will have adequate production and storage
capacity to serve the requested area at Subdivision build-out.

B. Wastewater System
An individual septic tank system for wastewater treatment and disposal for each lot is

planned. Each lot is approximately 5 acres in size which is adequate for a septic tank
system.
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I11. Estimated Construction Cost

The Association estimates that the cost of installing the proposed water system will be
approximately 1.1 million dollars. This estimated cost appears reasonable.

IV.  Water Quality Issues

Initial water quality test results for the new well indicated high levels of both arsenic and
chromium in the groundwater. A concentration of 9 parts per billion (“ppb”’) was
recorded for arsenic which exceeds the “alert” level of 8 ppb. Test results for the
chromium contaminant exceeded its maximum contaminant level. To ensure ongoing
compliance with water quality standards, the Association plans to utilize a McPhee
ArsenX™ treatment plant which, according to the vendor, is capable of removing both
arsenic and chromium containments from the groundwater.

V. Arizona Department of Environmental Quality (“ADEQ”) Compliance
ADEQ issued a Certificate of Approval To Construct for the proposed water system on
December 22, 2006. The proposed system is not in operation therefore ADEQ
compliance is not available at this time.

V1.  Arizona Department of Water Resources (“ADWR”) Compliance

The Association does not lie within an Active Management Area. ADWR has not issued
a Designation of Adequate Water Supply for the Association yet.

VII. ACC Compliance

ACC compliance is not applicable at this time.

VIII. Summary

Conclusions

1. Water service to the Subdivision lots will be provided by a domestic water system
to be owned, operated and maintained by the Equestrian Estates at White Hills

Water Cooperative Homeowner’s Association.

2. Staff concludes that the proposed water system will have adequate production and
storage capacity to serve the requested area at Subdivision build-out
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IX. Recommendations

Staff recommends that the Association file the Analysis of Adequate Water Supply issued
by ADWR for Equestrian Estates At White Hills Subdivision prior to the issuance of a
Certificate of Convenience and Necessity. Staff further recommends that the Water
Adequacy Report be filed with Docket Control as a compliance item in this docket.

If Equestrian Estates at White Hills Water Cooperative Homeowner’s Association is
found to be a Public Service Corporation, also Staff further recommends that the
Association file the Approval of Construction (“AOC”) issued by ADEQ for the
Equestrian Estates at White Hills Subdivision water facilities within 18 months of the
effective date of the Decision in this matter. Staff further recommends that the AOC be
filed with Docket Control as a compliance item in this docket.




